TH'S OPI NI ON WAS NOT' WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1) was
not witten for publication in a law journal and (2) is not
bi ndi ng precedent of the Board.

Paper No.

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte JOHN D. HOTTOVY, FREDERI CK C. LAWRENCE
and NELSON T. BLACK

Appeal No. 1996-3975
Application No. 08/328,179*

ON BRI EF

Bef ore PAK, WALTZ and LI EBERVAN, Adm ni strative Patent Judges.

LI EBERVAN, Adm ni strative Patent Judge.

DECI SI ON ON APPEAL

! Application for patent filed Cctober 24, 1994.
According to appellants, this application is a division of
Application No. 08/014,934 filed February 8, 1993, now U. S
Pat ent No. 5,387,659 issued February 7, 1995.
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This is an appeal under 35 U.S.C. § 134 fromthe
exam ner’s refusal to allow clains 8 through 14 which are al

the clains in the application.

THE | NVENTI ON

The invention is directed to an apparatus conprising a
pol ymeri zation reactor. The apparatus contains neans for
provi di ng nononmer and catalyst to said polynerization reactor
and nmeans for renoving reaction effluent containing polyner
and unreacted nononer from said polynerization reactor
Qutl ets are provided for two flash separation neans. The
apparatus contains a first flash separation nmeans which
receives a major portion of reaction effluent. The flash
separation neans separates nononer and polyner at a pressure
above about 100 psig. The apparatus further contains a second
flash separation neans for receiving a mnor portion of
reaction effluent. The second flash separati on neans
separates additional nononer and polyner at a pressure bel ow
75 psig. Separated nononmer fromthe second flash neans is
anal yzed. The nononer which is anal yzed produces a signa
representative of at |east one condition in the polynerization
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reactor. Thereafter nmeans are provided for nmanipul ati ng at

| east one condition in the polynerization reactor in response

to the signal
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THE CLAI M
Claim8 is illustrative of appellants’ invention and is
r epr oduced bel ow.
8. Appar at us conpri si ng:
a pol ynerization reactor

nmeans for providing nononer to said polynerization
reactor;

nmeans for providing catalyst to said polynerization
react or;

means for renoving the reaction effluent containing
pol ymer and unreacted nononmer from said pol ynerization
reactor;

first flash separation neans for receiving a mjor
portion of said reaction effluent and flash separati ng said
unreact ed nononer from said polynmer at a pressure above about
100 psig;

second fl ash separation nmeans for receiving a m nor
portion of said reaction effluent and flash separating said
unreact ed nononer from said polynmer at a pressure bel ow about
75 psig;

nmeans for anal yzing said nononer separated from said
m nor portion of said reaction effluent to produce a signal
representative of at |east one condition in the polynerization
reactor;

nmeans for mani pulating at | east one condition in said
pol ymeri zation reactor in response to said signal.

THE REFERENCES OF RECORD
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As evi dence of obviousness, the exam ner relies upon the

foll om ng references.

Goffinet, Jr. (CGoffinet) 3,635,919 Jan.
18, 1972
Mor i 4, 469, 853 Sep.
4, 1984

THE REJECTI ON
Clainms 8 through 14 stand rejected under 35 U.S.C. § 103,

as being unpatentable over Mori in view of Goffinet.

CPI NI ON

We have carefully considered all of the argunents
advanced by appellants and the exam ner and agree with
appel l ants that the aforenentioned rejection is not wel
founded. Accordingly, we wll not sustain the rejection.

The initial inquiry into determining the propriety of the
exam ner’ s obvi ousness analysis is to correctly construe the
scope and neani ng of the claimed subject matter. Gechter v.
Davi dson, 116 F.3d 1454, 1457, 43 USPQRd 1030, 1032 (Fed. G r
1997); In re Paul sen, 30 F.3d 1475, 1479, 31 USPQ2d 1671, 1674
(Fed. Cir. 1994). Cenerally, we give the broadest reasonabl e

interpretation to the terns in the clainms consistent with
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appel l ants’ specification. Inre Zletz, 893 F.2d 319, 321, 13
UsP@d 1320, 1322 (Fed. Cir. 1989); In re Sneed, 710 F.2d
1544, 1548, 218 USPQ 385, 388 (Fed. Cir. 1983); In re Ckuzawa,
537 F.2d 545, 548, 190 USPQ 4564, 466 (CCPA 1976); In re
Morris, 127 F.3d 1048, 1053-1054, 44 USPQ2d 1023, 1027 (Fed.
Cir. 1997). Wen the terns in the clains are witten in a
“means- pl us-function” format, however, we interpret them as
the correspondi ng structure described in the specification or
the equival ents thereof consistent wwth 35 US.C § 112,
paragraph 6. In re Donaldson, 16 F.3d 1189, 1193, 29 USPQ@d
1845, 1848 (Fed. Cir. 1994)(in banc). The manner in which a
“means- pl us-function” elenent is expressed, either by a
function followed by the term*“nmeans” or by the term “neans
for” followed by a function, is uninportant so |ong as the
nodi fier of that termspecifies a function to be perforned.

Ex parte Klunb, 159 USPQ 694, 695 (Bd. App. 1967).
Neverthel ess, the term “nmeans” as used above is not treated as
a means-plus-function elenent if the clainmed “means” includes
sufficient structural limtations. See A -Site Corp. v. VS

International Inc., 174 F.3d 1308, 1319, 50 USPQ2d 1161, 1167
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(Fed. Cir. 1999); Unidynam cs Corp. v. Automatic Products
International Ltd., 157 F.3d 1311, 1319, 48 USPQ2d 1099, 1104-
1105 (Fed. Cir. 1998).

Applyi ng the above statutory interpretation to the
present case, we determine that the ternms “first flash
separation nmeans for receiving a major portion of said
reaction effluent” and “second flash separation nmeans for
receiving a mnor portion of said reaction effluent” recited
in clains 8 are neans-plus- function elenents. Accordingly,
we | ook to the specification for the structure correspondi ng
to the terns and the equival ents thereof to determ ne the
scope of claim 8.

The first flash separation neans is defined in the
specification at page 3, lines 11-12, and page 4, line 19 -
page 5, line 16. W find the first flash separation neans to
be a high pressure flash tank 18. W find the tank has
attached a conduit neans 17 through which it receives a
majority of the reaction effluent fromthe reactor. Two
outlets are provided fromthe tank, 19 and 21. The first is

for polyethylene and the other for unreacted nononmer and
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diluent. The tank functions by reducing the pressure, which
results in vaporization of nononer and dil uent.

The second flash separation neans is defined in the
specification at page 6, lines 1-18. W find the second fl ash
separation nmeans to be a | ow pressure flash tank 25. The tank
has a conduit neans 23 through which it receives a m nor
portion of the reaction effluent. W find that two outlets
are provided fromthe tank, 27 and 29. The polyner is renoved
t hrough conduit 27. Mononer is renoved through conduit 29.

We further find that the neans for analyzing, i.e., the

anal yzer transducer 33 is connected to an outlet in tank 25
via conduit 29. The flashing tank 25 typically has a | ow
capacity of about 2 to about 5 cubic feet. The tank functions
by vaporization of the nononer and dil uent.

Based upon the above interpretati ons we concl ude that
each tank perforns a separate and distinct function and
recei ves
its reaction effluent directly fromthe reactor. Accordingly,
the clained subject matter requires the presence of two tanks,

a high pressure tank and a | ow pressure tank arranged in
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parallel with the reactor. Furthernore, only one of the tanks,
the | ow

pressure flash tank, has an outlet with a conduit connected to
an anal yzer transducer.

Therefore, we conclude that the conbination of Mri and
CGoffinet does not result in the clained subject matter. The
exam ner admts that Mri does not teach the use of either
first or second flash separation tanks. See Answer, page 3.
As for CGoffinet, patentee discloses only a single | ow pressure
flash separation tank 13 which is attached to the reactor via
a conduit for reactor effluent stream 11. See columm 4, lines
5-17, and Figure. Although the flash separation tank 13 is
connected to a sanpling point and anal yzer 19 this does not
result in the structure required by the clained subject
matter. See CGoffinet, colum 4, |ines 22-26. Stated
ot herwi se, the clainmed subject nmatter recites a structure
wherein two flash separation tanks are attached to the reactor
in parallel via conduits. The high pressure flash separation
tank whi ch has no connections to an anal yzer transducer is

nei t her di sclosed nor suggested by either Mri or Goffinet.
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Based upon the above considerations, even if the exam ner
was correct in conbining Mri and Goffinet in the manner
supra, the structure created would, in any event fall short of
the invention defined by the clained subject matter, as the
af oresai d cl ai ned subject matter requires features that cannot
be achi eved by conbining Mori and Goffinet. See Uniroyal Inc.
v Rudki n-W | eyCorp., 837 F.2d 1044, 1051, 5 USPQ2d 1434, 1439

(Fed. Cir.), cert denied, 488 U S. 825 (1988).
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DECI SI ON
The rejection of clains 8 through 14 under 35 U S.C. §
103, as being unpatentable over Mori in view of Goffinet is
reversed.

The decision of the exam ner is reversed.

REVERSED

PAUL LI EBERVAN
Adm ni strative Patent Judge

CHUNG K. PAK )
Adm ni strative Patent Judge )

)

)

)

) BOARD OF PATENT
THOVAS A, VWALTZ ) APPEALS
Adm ni strative Patent Judge ) AND

) | NTERFERENCES

)

)

)

)

)
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bae
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Ryan N. Cross

Ri chnond, Phillips, Htchcock & Fish
P. 0. Box 2443

Bartlesville, OK 74005
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